PROTECTION OF CULTURAL RIGHTS UNDER
THE INDIAN CONSTITUTION: AN ANALYSIS
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l. INTRODUCTION

Culture is fundamental to individual autonomy because it provides a
conglomeration of interlocking practices which constitute the range of
life options open to one who is socialized within them. Will Kymlicka
defines cultural practices as foundational to personal autonomy.
Understanding cultural narratives - language, education, religion,
custom, myth, symbols, morals, ethics, history and manners - is a
necessary precondition to making intelligent judgments about how to

live our lives. Culture provides options through which we identify
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experiences as valuable. Without culture, individuals would be left to
invent everything (including language) in their own lives and all
aspects of conduct.'

India is a land of myriad ethnic, religious, caste and linguistic
minorities affiliated to distinct belief systems, sub-cultures and
regions. If one goes in deep down in understanding diverse aspects of
Indian cultural and social ethos, one realizes that the Indian society
comprises of an extremely differentiated structure with a huge
diversity in its cultural ethos. Octavio Paz once likened India's
civilization to “an enormous metaphysical boa” that slowly but surely
and relentlessly digests foreign cultures, religions, ideologies, and
beliefs. The idea is that Indian culture, at heart, never changes, and
that in Indian civilization the past and the future submerge in the
present. This dramatic view of India is confirmed in one way or
another by many outside observers.” In the words of Granville Austin,
“to venture into the territory called culture is exceedingly risky for
someone not an Indian, the more so because it involves making
generalities about complexities.””

The issue of cultural identities has not only been important but it
also led to so many controversies. In fact, the cultural diversity in
Indian was one of important factors which held up the progress of the
country towards freedom and independence. Moreover, when long
cherished goal of freedom was achieved, this came to us in the form of
divided nation i.e. India and Pakistan.

Therefore, it becomes important that how the society in the post-
independent India addressed to the issue of cultural identities of the
minorities. In this paper, the author has tried to explore the answer of
the following issues: How the concept of ‘minorities’ has been

construed under the Indian Constitution? Does the Constitutional



framework protect the cultural rights of minorities?

I1. EVOLUTION OF CULTURAL RIGHTS IN INDIA

Granville Austin rightly described the Indian Constitution as
“seamless web” woven by the Constituent Assembly into the
Constitution for the nation having four strands: (a) protecting and
enhancing national unity and integrity; (b) establishing the institutions
and spirit of democracy; (c) fostering a social revolution to better the
lot of the mass of Indians; and (d) culture, which is omnipresent,
visible and invisible. He further explained the term ‘culture’ that it
‘does not include the variety of grandeurs in art, music, dance, theatre,
literature, and scripture for which the country is justly famous, but,
instead, refers to certain traits, viewpoints, and ingrained experiences
and attitudes that are integral to the citizens." To understand the
evolution of cultural rights under the Indian Constitution, it would be
pertinent to have a glance over some of the pre-constitutional events
which are important in shaping the cultural rights in post-

constitutional India.

A. CULTURAL RIGHT IN PRE-CONSTITUTIONAL ERA

The Constitution-making process in India involved culmination of the
freedom movement, concretization of the values, goals and institutions
consciously developed in the course of generations of public life, and
people’s direct and indirect participation. The process started with the
first non-official draft of the Constitution of India Bill, 1895 also
known as Tilak Bill, in which it is stated that “No law shall be made
unless for public benefit”. In this Bill, the efforts were made to assert

state sponsored free and compulsory education and various basic
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rights to all citizens irrespective of religion.

Even though after the revolt of 1857, the British Parliament
adopted the policy of non-interference in religious matter, but, at the
same time, some historians claim the origin of the cleavage between
the two communities, Hindus and Muslims. The British government
realised the same and adopted the ‘divide and rule policy’ by officially
propagating theory of two communities i.e., Hindus and Muslims by
granting a separate electorate to the Muslims as a minority in the
Indian Council Act of 1909. The grant of separate electorates to the
Muslim led to similar demands by other communities and the
Government of India was forced to grant similar rights to the Sikhs in
1919.

In fact, the recognition of the minorities by the British government
was not in order to protect their cultural rights rather it was to protect
their own interest of governance and to weaken the movement of
freedom struggle. However, responsible opinions did not fail to
recognize the same and pointed out the evil effects that such a policy
would have. Gopal Krishna Gokhale said:

“The principle of recognizing races and creeds stands in no
need of encouragement from government, as the division of
interests caused by it has already been the bane of this

country.””

However, to undone the damage caused by the British policy and to
regain the faith of minority community the Nehru Report, 1928
proposed:

“Certain safeguards and guarantees are necessary to create
and establish a sense of security among those who look upon

each other with distrust and suspicion. We could not better



secure the full enjoyment of religious and communal rights to
all communities than by including them among the basic

principles of the constitution.””

Thereafter, during the negotiations between Indian leaders and the
British government for drafting a new constitution, the important
question before the parties was whether a provision relating to
safeguard the interest of minorities should be included as a
fundamental right or not?” The controversy ended with signing of
Poona Pact in 1931, which provided for political reservation for the
Depressed Classes rather than separate electorate for them as well as
minorities.®

The result of all these negotiations and agreements culminated and
reflected later on in the form of the Government of India Act, 1935.
Under the Act of 1935, the process of communal electorate continued.
The Council of States or the Upper House consisted of 260 members.
British India had 156 seats and Indian states 104. Out of 156
representatives of British India, 150 were to be elected on communal
basis. In the federal assembly, the allocation of seats to different
classes and communities were introduced. Out of 250 representatives
of the provinces, general seats including the Harijans were 105, Sikhs
6, Muslims 82, Anglo-Indian 4, Europeans 8, Indian Christians § etc.
This composition of the House shows that the federal legislature also
retained its communal character. This system encouraged communal
outlook in British India.’

Thereafter, due to outbreak of the World War II, further
development regarding the freedom as well as constitutional
framework came to standstill. After the War, with the declaration of
independence, the process of constitution for a free India started with

the formation of constituent assembly. While framing the constitution,
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the drafting committee discussed many issues including the protection
of cultural right of minorities as a fundamental right. For instance,
while moving the Objective Resolution, Jawaharlal Nehru in the
Constituent Assembly on December 13, 1946, observed that in the

Constitution drawn up for the future governance of India

“adequate safeguards shall be provided for minorities,
backward and tribal areas and depressed and other

backward classes.”

But at the same time, the framers of the Constitution were aware about
the fact that during British period the communal policy was adopted
as a tool to suppress the freedom struggle. However, in the post
independent India, the same question of protecting the cultural right of
the minorities has to be seen in a different perspective which should
contribute to the unity and integrity of India in positive sense. This
was a real challenge for the framers of the constitution, that how they
can accommodate the cultural rights of minorities and at the same
time promotes the sense of common citizenry among them. The
following observation by Govind Ballabh Pant in the Constituent
Assembly on January 24, 1947 reflects the same:

“The question of minorities everywhere looms large in
constitutional discussions. Many a constitution has foundered
on this rock. A satisfactory solution of questions pertaining to
minorities will ensure the health, vitality and strength of the
free State of India that will come into existence as a result of
our discussions here. The question of minorities cannot
possibly be overrated. It has been used so far for creating
strife, distrust and cleavage between the different sections of

the Indian Nation. Imperialism thrives on such strife. It is



interested in fomenting such tendencies. So far, the minorities
have been incited and have been influenced in a manner
which has hampered the growth of cohesion and unity. But
now it is necessary that a new chapter should start and we
should all realize our responsibility. Unless the minorities
are fully satisfied, we cannot make any progress: we cannot

even maintain peace in an undisturbed manner.”"’

Finally, the framers of the Constitution accepted principles of
secularism'' as the cardinal value of constitutional democracy and a
solution for addressing the apprehensions of minorities in independent
India. Therefore, they took care to safeguard the interests of the
minorities, to give them a sense of security, to protect them against
any discrimination, and to help them to get integrated in the main
stream of national life. With this in view, a number of provisions have
been incorporated in the Constitution for safeguarding especially the
social, economic and educational interests of minority groups. In
addition, certain general constitutional provisions, e.g. Fundamental

Rights, protect some of the rights of the minority groups.'

B. CULTURAL AND EDUCATIONAL RIGHTS OF MINORITIES
UNDER THE CONSTITUTION OF INDIA

After independence, the drafters of the Constitution fulfilled a long
cherished demand of all the people by guaranteeing them justifiable
Fundamental Rights. Another objective of including these rights as
Fundamental Rights was to give a sense of security and confidence
among the people of a multi-religious, multi-cultural and multi-lingual
society. Moreover, the underlying idea in entrenching Fundamental
Rights was to take them out of the reach of transient political majority

so that they may not be violated, tampered or interfered with by a
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government which is dominated by majority community.

The Constitution guarantees to the people certain basic human
rights and freedoms as Fundamental Rights in Part III (Articles 12 to
35). These rights includes: right to equality", right to freedom', right
against exploitation"”, right to freedom of religion'®, cultural and
educational rights'’, saving of certain laws'®, right to constitutional
remedies”. Further, to ensure an effective mechanism for the
enforcement of these rights, Article 32*, which is a Fundamental
Right in itself, guarantees the right to move the Supreme Court for
their enforcement. This is how Article 32 gives power to the Supreme
Court to act as the protector, the guardian, and the interpreter of these
rights or in other words as the “sentinel on the qui vive”. The
Constitution also provides a mechanism for the enforcement of
Fundamental Rights at State level under Article 226* in which any
person can approach the High Court. During emergency, these rights
can be curtailed temporarily with an exception rights contained under
Articles 20* and 21%. To quote Das C.J.:

“So long as the Constitution stands as it is and is not altered,
it is, we conceive, the duty of this Court to uphold the
fundamental rights and thereby honour our sacred obligation
to the minority communities who are of our own. Throughout
the ages endless inundations of men of diverse creeds,
cultures and races — Aryans and non-Aryans, Dravidians and
Chinese, Scythians, Huns, Pathans and Mughals — have come
to this ancient land from distant region and climes. India has
welcomed them all. They have met and gathered, given and
taken and got mingled, merged and lost in one body. India’s
tradition has thus been epitomised in the following nobel

lines:



‘None shall be turned away
From the shore of this vast sea of humanity
That is India’. """

Since, the focus of this paper is on cultural and educational rights of
the minorities, I would like to explore the constitutional provisions for
their protection. The question of cultural rights has been addressed in
the Constitution primarily in the context of the rights of minorities.
The Constitution grants minorities the right to preserve and develop
their culture as well as to make institutional arrangements, for
instance, by establishing educational institutions under Articles 29 and
30. As formulated in the Constitution, this right is in the nature of a
restriction on the powers of the state. To understand the provisions
under Sections 29 and 30, first of all, it is important to discuss the
concept of ‘minority’ or in other words how the meaning of the term
‘minority’ is construed in India particular in relation to these

provisions.

1. WHO 1S MINORITY IN INDIA

‘Minority’ as a concept has not been defined in the Constitution of
India. Article 30(1) uses the terms ‘linguistic’ or ‘religious’
minorities. The word ‘or’ means that a minority may either be
linguistic or religious and that it does not have to be both - a religious
minority as well as linguistic minority. Even the Constitution does not
mention the specifics of language and religion. Even the constituent
assembly while addressing™ the issue relating to protection of cultural
right of minorities kept the provision a little vague on the question of
the definition of the ‘minority’. The National Commission of
Minorities Act, 1992 was enacted to constitute a national commission

for addressing the concerns of minorities. The Act defines the term
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under Section 2(iii): ““minority’, for the purpose of this Act, means a
community notified as such by the central Government.”

Even after so many years since independence, there seem no
serious efforts on the part of the political leadership due to lack of
political will among the various political parties to define the same.
The definition under the Act, 1992 reflects the same attitude of the
political leadership which gives discretion to the government to define
‘minority’ which suits their political interests.”® Because of this
ambiguity and lack of consensus regarding the meaning of minority
the issue has been reaching to the Courts from time to time in one
form or another form.

Being the protector, guardian and interpreter of the Constitution,
the Supreme Court replied to a relevant question, i.e., how to identify
minorities to whom benefits of Articles 29 and 30 can be granted in
Re the Kerala Education Bill"’. The Court suggested the technique of
arithmetical tabulation of less than 50 per cent of population for
identifying a minority. This population was to be determined in
accordance to the applicability of the law in question. If an Act is
applicable nationwide then the minority group would be decided on
the national figures and in the case of the Act being applicable in a
state, the minority group would be decided on the state figures.

The above mentioned ruling has been reiterated by the Supreme
Court in D.A.V. College, Jullundhar v. State of Punjab®®. The court
has ruled that a minority has to be determined in relation to the
particular legislation which is sought to be impugned. If it is a State
law, the minorities have to be determined in relation to the State
population. The Hindus in Punjab constitute a religious minority [who
are otherwise a majority community in India]. “They are therefore

entitled to invoke the rights guaranteed under Article 29(1) because



they are a section of citizens having a distinct script and under Article
30(1) because of their being a religious minority”. While defining the
term ‘linguistic minority’, the Court held that it is one which must at
least have a separate spoken language. It is not necessary that the
language should have a distinct script for those who speak it.

However, the Delhi High Court in A.S.E. Trust v. Director,
Education, Delhi Adm.”, gave a dissenting judgement regarding
considering the Hindus as minority community. The Court pointed out
that if various sections and classes of the Hindus were to be regarded
as ‘minorities’ under Article 30(1), then the Hindus would be divided
into numerous sections and classes and cease to be a majority any
longer. The sections of one religion cannot constitute religious
minorities. The term ‘minority based on religion’ should be restricted
only to those religious minorities, e.g., Muslims, Christians, Jains,
Buddhists, Sikhs, etc., which have kept their identity separate from the
majority, namely, the Hindus.

The Supreme Court has approved its earlier decision of re Kerala
Educational Bill, regarding formula to identify the ‘minorities’ in
T.M.A. Pai Foundation and Ors v. State of Karnataka and Ors®. The
Court has specified the geographical entity of state for consideration

of the status of minority for Article 30. To quote from the judgment:

Article 30(1) deals with religious minorities and linguistic
minorities. The opening words of Article 30(1) make it clear
that religious and linguistic minorities have been put at par,
insofar as that Article is concerned. Therefore, whatever the
unit - whether a state or the whole of India - for determining
a linguistic minority, it would be the same in relation to a
religious minority. India is divided into different linguistic

states. The states have been carved out on the basis of the
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language of the majority of persons of that region. For
example, Andhra Pradesh was established on the basis of the
language of that region viz., Telugu. “Linguistic minority”
can, therefore, logically only be in relation to a particular
State. If the determination of “linguistic minority” for the
purpose of Article 30 is to be in relation to the whole of
India, then within the State of Andhra Pradesh, Telugu
speakers will have to be regarded as a “linguistic minority”.
This will clearly be contrary to the concept of linguistic

states.

In Islamic Academy of Education’ case and P.A. Inamdar case, the
petitioner’s seeked certain clarification on certain matter other than
the meaning of the term ‘minorities’ which remained unsolved by the
Supreme Court in the 7.M.A4. Pai case. Therefore, it can be concluded
till the Parliament define the term in a statutory manner, the
interpretation given by the Supreme Court on the meaning of term
‘minority’ will remain final verdict under Article 141 of the
Constitution. In fact, the apex court on number of occasion interpreted
the term ‘minority’ in a very wider manner and tried to strike a
balance between the cultural rights of the minorities on the one hand

and societal welfare on the other.

2. PROTECTION OF INTEREST OF MINORITIES

Article 29 Protection of Interest of Minorities: (1) Any
section of the citizens residing in the terrvitory of India or any
part thereof having a distinct language, script or culture of
its own shall have the right to conserve the same.

(2) No citizen shall be denied admission into any educational

institution maintained by the State or receiving aid out of



State funds on grounds only of religion, race, caste, language

or any of them.

In order to invoke Article 29(1), all that is essential is that a section of
the citizens, residing in India should have a distinct language, script or
culture of its own. If so, they will have the right “to conserve the
same”. In Jagdev Singh v. Pratap Singh33, the Supreme Court has
emphasized that Article 29(1) includes the right “to agitate for the
protection of the language”. It further held that an appeal by a
candidate to vote, refrain from voting, for a person on the ground of
language and making promise to work for the conservation of the
electorate’s language does not amount to a corrupt practice. The right
conferred upon the citizens to conserve their language, etc., is made
absolute by the Constitution.

A legal provision requiring the Guru Nanak University to promote
studies and research in Punjabi language and literature, and to
undertake measures for the development of Punjabi language,
literature and culture was challenged in D.A.V. College, Jullundhar v.
State of Punjab34, as infringement of Article 29(1). The Supreme
Court has emphasized that the purpose and object of the linguistic
States, which have now come to stay in India, is to provide, greater
facility for the development of the people of the area educationally,
socially and culturally in the regional language. The concerned State
or University has every right to provide for the education of the
majority in the regional medium. The provision in question cannot,
therefore, be read as requiring the minority institutions affiliated to the
Guru Nanak University to teach in the Punjabi language, or in any
way impeding their right to conserve their language, script and
culture. If the University makes provision for an academic and

philosophy study and research of the life and teachings of saint, it

€T /9¢€ "ON / ([SI) [eUINOf SAIPM)S [EUOHEUINU] &



¥T/9€ 0N/ ([SI) [UINOf SAIPM)S [EUOHEUINU] &

cannot be said that the affiliated colleges are being required to
compulsorily study his life and teachings.*

Whereas the benefit of Article 29(2) is not confined only to
minority groups but extends to all citizens whether belonging to
majority or minority groups in the matter of admission to the
educational institutions maintained or aided by the State. Article 29(2)
is broad and unqualified.

The question of application of Article 29(2) arose for the first time
in State of Madras v. Champakam™®. The Communal Government
Order (G.O.) of the State of Madras allotted seats in medical and
engineering colleges in the State proportionately to the several
communities, viz., non-Brahmin Hindus, Backward Hindus, Brahmins,
Harijans, Anglo-Indians®, Christians and Muslims. A Brahmin
candidate who could not be admitted to an engineering college
challenged the G.O. as being inconsistent with Article 29(2). The
Supreme Court held that the classification in the G.O. was based on
religion, race and caste which was inconsistent with Article 29(2). The
only reason for denial of admission to him was that he was a Brahmin
and not a non-Brahmin.

In State of Bombay v. Bombay Educational Society38, the
Supreme Court struck down an order of the Bombay Government
banning admission of those whose language was not English into
schools having English as a medium of instruction because it denied
admission solely on the ground of language. The order, the Court said,
would not be valid, even if the object for making it was the promotion
or advancement of national language.

As a result of the above mentioned verdict of the Supreme Court,
the Parliament had to amend the Constitution. Article 15(4)* was

added by the First Amendment of the Constitution to ensure



advancement of the socially and educationally backward classes of
citizens, or of the Schedule Castes™ and Schedule Tribes*. So, the
Fundamental Right guaranteed by Article 29(2) is abridged to some
extent by Article 15(4) under which seats may be reserved in an

educational institution for certain sections of the Indian citizens.

3. RIGHT OF A MINORITY TO ESTABLISH EDUCATIONAL
INSTITUTION

Article 30 Right of minorities to establish and administer
educational institutions: (1) All minorities, whether based on
religion or language, shall have the right to establish and
administer educational institutions of their choice.

[(1-4) In making any law providing for the compulsory
acquisition of any property of an educational institution
established and administered by a minority, referred to in
clause (1), the State shall ensure that the amount fixed by or
determined under such law for the acquisition of such
property is such as would not restrict or abrogate the right
guaranteed under that clause.]

(2) The State shall not, in granting aid to educational
institutions, discriminate against any educational institution
on the ground that it is under the management of a minority,

whether based on religion or language.

As it was observed that Article 29 protects language, script or culture
of minorities and it is Article 30 which reveals the mechanism by
virtue of which these rights can be protected.

Article 30 gives right to minority as such, however, even an
individual member of the minority can establish and administer a

minority educational institution as defined by the Supreme Court in St.
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Thomas case. The right is meant to benefit the minority by protecting
and promoting its interests. A minority institution may impart general
secular education; it need not confine itself only to the teaching of
minority language, culture or religion. But to be treated as a minority
institution, it must be shown that it serves or promotes is some manner
the interests of the minority community by promoting its religious
tenets, philosophy, culture, language or literature. There should be a
nexus between the institution and the particular minority to which it
claims to belong. A considerable section of the minority must be
benefited by the institution.
In re Kerala Education Bill43, the Supreme Court has observed:

“Article 30(1) gives certain rights not only to religious
minorities but also to linguistic minorities ....the right
conferred on such minorities is to establish educational
institution of their choice. It does not say that minorities
based on religion should establish educational institutions
for teaching religion only, or that linguistic minorities should
have to right to establish educational institutions for teaching
their language only. .... In other words, the Article leaves it
to their choice to establish such educational institutions as
will serve their religion, language or culture and also the
purpose of giving a thorough good general education to their

children.”

The material factor to attract Article 30(1) is the ‘establishment’ of the
institution by the ‘minority’ concerned. As the Supreme Court has
observed in Azeez Basha*: “Article 30(1) postulates that the religious
community will have the right to establish and administer educational
institutions of their choice meaning thereby that where a religious

minority establishes an educational institution, it will have the right to



administer that ... The Article in our opinion clearly shows that the

minority will have the right to administer educational institutions of

their choice provided they have established them, but not otherwise.”
In the case of St Stephan's College,” the Court further observed:

“..the words "establish” and "administer" used in Article
30(1) are to be read conjunctively. The right claimed by a
minority community to administer the educational institution
depends upon the proof of establishment of the institution.
The proof of establishment of the institution is thus a
condition precedent for claiming the right to administer the

’

institution.’

In Yogendra Nath Singh v. State of Uttar Pradesh, looking into the
antecedent history of institution rights from its inception, the
Allahabad High Court concluded that the institution was not
established as a minority institution, and therefore, it could not be
granted minority status even though presently it was being managed
by the minority community. Under Article 30(1), the requirements of
establishment and management have to be read conjunctively.*

The Supreme Court in St. Thomas case widened the scope of the
provision by stating that the right to administer has been given to the
minority, so that it can mould the institution as it thinks fit, and in
accordance with its ideas of how the interest of the community in
general, and the institution in particular, will be best served. For
purposes of Article 30(1), even a single philanthropic individual from
the concerned minority can found the institution with his own means.*’
Even preservation of culture, as such, is not a necessary condition
either for acquiring the status of minority or for claiming rights under
Article 30. But the Supreme Court emphasized that the object of
Article 30(1) is not to allow bogies to be raised by pretenders. The
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institution must be an educational institution of minority in truth and
reality and not mere masked phantoms.*

The Supreme Court has thus tried to restrict the misuse of the
benefits granted to the minorities. People make false claims that an
institution is a minority educational institution because such an
institution carries with it a good deal of privileges and protection
which are not available to a non-minority educational institution. For
instance, in 1993, the Bombay High Court, on a technicality, held that
in Minority Degree Colleges affiliated to University of Bombay
reservation in posts was not permissible. Within two months about 30
colleges applied for minority status in order to avoid reservation.”

Another question rose before the Supreme Court for a good
number of times was regarding the term ‘of their choice’ used in
Article 30(1). In Re the Kerala Education Bill,” Chief Justice S R Das
stated,

“the key to the understanding of the true meaning and
implication of the article under consideration are the words
“of their own choice”. It is said that the dominant word is
“choice” and the content of that article is as wide as the
choice of the particular minority community may make it.
There is no limitation placed on the subjects to be taught in
such educational institutions. As such minorities will
ordinarily desire that their children should be brought up
properly and efficiently and be eligible for higher university
education and go out in the world fully equipped with such
intellectual attainments as will make them fit..., educational
institutions of their choice will necessarily include

’

institutions imparting general secular education also.’

The fundamental freedom under Article 30(1) is prime facie absolute



in nature as it is not made subject to any reasonable restrictions. This
means that all minorities, linguistic or religious, have by Article 30(1)
right to establish and administer educational institution of their choice
and “any law or executive direction which seeks to infringe the
substance of that right under Article 30(1) would to that extent be
void.””' However, this does not mean that the state can impose no
regulations on the minority institutions. As early as 1958, in the
famous re Kerala Education Bill, the Supreme Court has observed:
“The right conferred on the religious and linguistic minorities to
administer educational institutions of their choice is not an absolute
right.”

Even though the minorities have fundamental right to establish
and administer the educational institution but one has to admit that
administration of an institution also requires constant interaction
among the management of the institution and the government. As the
interests of the two are different, this generates many conflicting
situations. By its interpretative process over the years, the Supreme
Court has given a wide sweep to the protection conferred on the
minority educational institutions under Article 30(1) as well as
permitted some regulation thereof by the concerned government in the
interest the institution concerned.

Varied interpretation of Article 30, especially with reference to
Articles 29 is yet another cause of the tension between the
Government and the educational institutions. The state’s suspicion of
the minorities more so of the religious ones; evidence of misuse of
provisions of Article 30; and the desire of the minorities to avail of
their Constitutional rights, especially in a state regulated education
system are yet some more reasons for the same.”

The case of St Xavier’s College™ specifies the scope of control
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over the minority educational institutions. According to Chief Justice
Ray, the government can regulate course of the study, qualification
and appointment of teachers, conditions of employment of teachers,
health and hygiene of students, facilities for libraries and laboratories.
The court also talked about the need of such measures as would bring
about uniformity, efficiency and excellence in educational matters.
Further to the conditions of merit, excellence and uniformity, the court
states “The right to administer cannot obviously include the right to
maladminister.”**

Control over the minority educational institutions is practised not
only for ensuring academic standards, but also for safeguarding
interest of the employees. While the management of the minority
educational institution has right to take disciplinary action against its
employees in accordance with the service rules of the institution, the
state is entitled to take regulatory measures to ensure security of the
services and interests of the academic and non-academic staff of the
institution. Outside authorities like, the vice-chancellor and his/her
nominee can be introduced in the administrative bodies of the
institution, however, the role of such authorities should be well
specified and should be such as not to overshadow the powers of the
managing committee.”

In a landmark decision in 7.M.A. Pai Foundation®®, an eleven
Judge Constitution Bench of the Supreme Court held that state
governments and universities cannot regulate the admission policy of
unaided educational institutions run by linguistic and religious
minorities, but state governments and universities can specify
academic qualifications for students and make rules and regulations
for maintaining academic qualifications for students and rules and

regulations for maintaining academic standards. They have the right to



admit students ‘of their choice’, but subject to an objective and
rational procedure of selection and compliance of conditions if any,
requiring admission of a small percentage of students belonging to
weaker sections of the society by granting them freeship and
scholarship. Admissions, the court said, should be on the basis of

merit and be conducted in a transparent manner. To quote:

“...in the case of unaided institutions the regulatory measures
of control should be minimal. Conditions of recognition and
affiliation to an university or board have to be complied with.
Managements should have freedom with regard to day-to-day
management including appointment of teaching and non
teaching staff and administrative control over them. Rational
procedure for selection of teaching staff and for taking
disciplinary action should be evolved. Appropriate tribunals
should be constituted for redressing the grievances of
employees of aided and unaided institutions. It is open to the
state or the controlling authority to prescribe the minimum
qualifications, experience and other conditions for being
appointed as teacher or principle. Regulations can be framed
governing service conditions for teachers and other staff for
whom aid is provided by state without interfering with the
overall administrative control of the management over the
staff. Fees to be charged by the unaided institutions cannot
be regulated but no institution should charge capitation
fee...the principle that there should be no capitation fee or

profiteering is correct.”

However, earlier, these provisions were considered applicable only on
the aided minority educational institutions but the Pai case extended

their scope to include even the unaided minority educational
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institutions. The Court further held that minority educational
institution does not lose its minority character simply because it
receives aid from the government, but at the same time made it clear
that they would have to admit non-minority students whose
constitutional rights under Article 29(2) are not to be infringed like on
grounds only of religion, race, caste, language or any of them.

The Court also overruled partly the decision in St. Stephen’s case
where it had held that the minority educational institutions were free
to reserve seats up to 50 per cent for minority students. The Court has
now empowered the States to fix quotas for minority students taking
into account the type of institution, population and educational needs
of the minorities.

After the decision of the Pai Foundation case, it was observed that
the principles laid down by the Court were so broadly formulated that
it gave enough scope to apply those principles in different ways by
various High Courts. As a result, the Supreme Court has taken up the
some unanswered/conflicting issues in P.A. Inamdar v. State of
Maharashtra®. The Court held that the private unaided professional
institutions (minority and non-minority) cannot be forced to accept
reservation policy of the State. This would amount to nationalisation
of seats. Merely because the resources of the State in providing
professional education are limited, private educational institutions,
which intend to provide better professional education, cannot be
forced by the State to make admissions on the basis of reservation
policy to less meritorious candidates. Unaided institutions can have
their own admissions provided it is fair, transparent and non-

exploitative and based on merit. The Court observed that

“The employment of expressions ‘right to establish and

administer’ and ‘educational institution of their choice’ in



Article 30(1) gives the right a very wide amplitude.
Therefore, a minority educational institution has a right to
admit students of its own choice, it can, as a matter of its own
freewill, admit students of non-minority community.
However, non-minority students cannot be forced upon it.
The only restriction on the freewill of the minority
educational institution admitting students belonging to non-
minority community is, as spelt out by Article 30 itself, that
the manner and number of such admissions should not be

1

violative of the minority character of the institution.’

The Court further observed that

“The right to establish an educational institution, for charity
or for profit, being an occupation, is protected by Article
19(1)(g). Notwithstanding the fact that the right of a minority
to establish and administer an educational institution would
be protected by Article 19(1)(g) yet the Founding Fathers of
the Constitution felt the need of enacting Article 30. The
reasons are too obvious to require elaboration. Article 30(1)
is intended to instil confidence in minorities against any
executive or legislative encroachment on their right to
establish and administer educational institution of their
choice. Article 30(1) though styled as a right, is more in the
nature of protection for minorities. But for Article 30, an
educational institution, even though based on religion or
language, could have been controlled or regulated by law
enacted under Clause (6) of Article 19, and so, Article 30
was enacted as a guarantee to the minorities that so far as
the religious or linguistic minorities are concerned,

educational institutions of their choice will enjoy protection
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from such legislation. However, such institutions cannot be
discriminated against by the State solely on account of their
being minority institutions. The minorities being numerically
less qua mon-minorities, may not be able to protect their
religion or language and such cultural values and their
educational institutions will be protected under Article 30, at
the stage of law making. However, merely because Article
30(1) has been enacted, minority educational institutions do
not become immune from the operation of regulatory
measure because the right to administer does not include the
right to mal-administer. To what extent the State regulation
can go, is the issue. The real purpose sought to be achieved
by Article 30 is to give minorities some additional protection.
Once aided, the autonomy conferred by the protection of
Article 30(1) on the minority educational institution is diluted
as provisions of Article 29(2) will be attracted. Certain
conditions in the nature of regulations can legitimately

accompany the State aid.”

To nullify the effect of the Pai case and the [namdar case, the
Parliament by the Constitution (Ninety-third Amendment) Act, 2005
inserted a clause in Article 15 as Article 15(5). This clause says,
“nothing in this article or in sub-clause (g) of clause (1) of Article 19
shall prevent the State from making any special provision, by law, for
the advancement of any socially and educationally backward classes
of citizens or for the Scheduled Caste or the Scheduled Tribes insofar
as such special provision relate to their admission to educational
institutions including private educational institutions, whether aided or
unaided by the State, other than the minority educational institutions

referred to in clause (1) of Article 30”. This amendment enables the



State to make provision for reservation for the above categories of
classes in admission to private educational institutions. The
amendment, however, keeps the minority educational institutions out

of its purview.

I11. NATIONAL COMMISSION FOR MINORITIES

Besides the Constitutional safeguards, the Government of India
appointed a Minorities Commission in 1978 under an administrative
resolution to safeguard the interests of the religious and linguistic
minorities, to preserve the country’s secular traditions, to promote
national integration and remove any feeling of inequality and
discrimination amongst these sections of the people. The Commission
was charged with the function of evaluating the various safeguards
provided in the Constitution for the protection of the minorities and in
the laws passed by Parliament and the State Legislature.

In course of time, the Commission suggested that its position be
strengthened by conferring on it statutory powers of enquiry under the
Commissions of Inquiry Act, 1952. The Commission also suggested
that it be given a constitutional status so that it could function more
effectively. Accordingly, Parliament enacted the National Commission
for Minorities Act, 1992, to establish the National Commission for
Minorities on a statutory basis.™ It is interested to note down that
functions of the old as well new Commission are same, and the only
difference is that the new Commission is a statutory body with more
powers.

1. The Commission shall perform all or any of the following
functions under section 9, namely:-

a. evaluate the progress of the development of Minorities under
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the Union and States.

b. monitor the working of the safeguards provided in the
Constitution and in laws enacted by Parliament and the State
Legislatures.

c. make recommendations for the effective implementation of
safeguards for the protection of the interests of Minorities by the
Central Government or the State Governments.

d. look into specific complaints regarding deprivation of rights
and safeguards of the Minorities and take up such matters with the
appropriate authorities.

e. cause studies to be undertaken into problems arising out of any
discrimination against Minorities and recommend measures for their
removal.

f. conduct studies, research and analysis on the issues relating to
socio-economic and educational development of Minorities.

g. suggest appropriate measures in respect of any Minority to be
undertaken by the Central Government or the State Governments.

h. make periodical or special reports to the Central Government
on any matter pertaining to Minorities and in particular the difficulties
confronted by them.

i. any other matter which may be referred to it by the Central
Government.

2. The Central Government shall cause the recommendations
referred to in clause (c¢) of sub-section (1) to be laid before each House
of Parliament along with a memorandum explaining the action taken
or proposed to be taken on the recommendations relating to the Union
and the reasons for the non-acceptance, if any, of any of such
recommendations.

3. Where any recommendation referred to in clause (c) of sub-



section (1) or any part thereof is such with which any State
Government is concerned, the Commission shall forward a copy of
such recommendation or part to such State Government who shall
cause it to be laid before the Legislature of the State along with a
memorandum explaining the action taken or proposed to be taken on
the recommendations relating to the State and the reasons for the non-
acceptance, if any, of any of such recommendation or part.

4. The Commission shall, while performing any of the functions
mentioned in sub-clauses (a), (b) and (d) of sub-section (1), have all
the powers of a civil court trying a suit and, in particular, in respect of
the following matters, namely:-

a. summoning and enforcing the attendance of any person from
any part of India and examining him on oath.

b. requiring the discovery and production of any document.

c. receiving evidence of affidavits.

d. requisitioning any public record or copy thereof from any court
or office.

e. issuing commissions for the examination of witnesses and

documents; and any other matter which may be prescribed.

I\VV. CONCLUSION

The safeguards to protect the cultural and educational interests of the
minorities were inserted in the Constitution to give special sense of
security to the minorities i.e., broadly speaking, Muslim, Sikhs, Indian
Christian, Jain, Buddhists, Anglo-Indians. This is to maintain the
integrity of nation because of its long standing ethos, its rich cultural
values and tolerance. To achieve the above mentioned objectives the

founding fathers of the Constitution adopted a secular approach as an
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ideology for the nation building. It seems that the drafters did not
define the term ‘minority’ because of their strong feelings that
ultimate goal is to bring them in the mainstream of the nation while
keeping the cultural values intact and safe and at the same time they
must not feel insecure after some time in the country. Moreover the
Constitution does not give this right on the basis of different religious
thoughts or less numerical strength or lack of health, wealth,
education, power, because that would lead to an endless claim by
different groups resulting in conflicts. That would sow seeds of multi-
nationalism in India.

Besides providing the above mentioned safeguards, the
Constitution in Part IV A imposes certain fundamental duties under
Article 51 ‘A’ on every citizen of India. One of the fundamental duties
is “to promote harmony and the spirit of common brotherhood
amongst all the people of India transcending religious, linguistics and
regional or sectional diversities; to renounce practices derogatory to
the dignity of women.”

The role played by the Supreme Court is commendable the way it
protected and promoted the spirit of the drafters on the one hand and
interest of the minorities regarding their cultural and educational
rights on the other. The Apex Court has extended the scope of these
rights to the widest extent when it pronounced that, even a single
philanthropic individual from the concerned minority can establish
and administer an educational institution with his own means for the
purposes of Article 30(1). However, at the same time, the Supreme
Court emphasized that the object of Article 30(1) is not to allow
bogies to be raised by pretenders. The institution must be an
educational institution of minority in truth and reality and not mere
masked phantoms. To fulfil the objectives of the Articles 29 and 30,



the Apex Court has given them maximum liberty to run their business
and whatever restriction were laid down in various verdicts are only
regulatory measures to maintain the academic standards and to
prevent maladministration.

To conclude, I would like to quote the observation of Justice H.R.

Khanna made in St. Xavier’s case®’:

“India is the most populous country of the world. The people
inhabiting this vast land profess different religious and speak
different languages. Despite the diversity of religion and
language, there runs through the fabric of the Nation the
golden thread of a basic innate unity. It is a mosaic of
different religions, languages and cultures. Each of them has
made a mark on Indian polity and India today represents a
synthesis of them all. Our mission is to satisfy every interest
and safeguard the interest of all the Minorities to their

’

satisfaction.” %
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20. Article 32 Remedies for enforcement of rights conferred by this Part:
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including writs in the nature of habeas corpus, mandamus, prohibition, quo
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(4) The right guaranteed by this article shall not be suspended except as
otherwise provided for by this Constitution.
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