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STATE IMMUNITY AND JUS COGENS: ICJ`S CASE-LAW
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2. ARREST WARRANT CASE

2-1. THE RATIONAL AND NATURE OF IMMUNITIES OF HEAD OF 

STATES AND MINISTERS FOR FOREIGN AFFAIRS 
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2-2. DISTINGUISHING RULES GOVERNING THE JURISDICTION OF 

NATIONAL COURTS FROM THOSE GOVERNING JURISDICTIONAL 

IMMUNITIES
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3. CASE CONCERNING JURISDICTIONAL IMMUNITY OF STATE



83

jus cogens 

inter alia, jus

cogens

acta jure imperii

jus cogens

4. CRITIQUE OF THE CASE- LAW
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4-1. THE RATIONAL BASIS FOR STATE IMMUNITY: A CRITIQUE OF 

EXISTING APPROACHES

4-1-1. STATE IMMUNITY AS A FUNDAMENTAL RIGHT

par in parem non habet imperium
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4-1-2. STATE IMMUNITY AS AN EXCEPTION TO TERRITORIAL 

JURISDICTION
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The Schooner Exchange v. 

McFaddon

This perfect equality and absolute independence of 

sovereigns, and this common interest impelling them to 

mutual intercourse, and an exchange of good offices with 

each other, have given rise to a class of cases in which every 

sovereign is understood to waive the exercise of a part of that 

complete exclusive territorial jurisdiction, which has been 

stated to be the attribute of every nation.2
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4-2. ANY CONFLICT BETWEEN RULE OF STATE IMMUNITY AND 

A RULE OF JUS COGENS?
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4-2-1. THE MEANING OF ‘SUBSTANTIVE’ AND ‘PROCEDURAL’ RULES
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4-2-2. DISTINCTIONS BETWEEN SUBSTANTIVE AND PROCEDURAL 

RULES IN INTERNATIONAL LAW
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4-2-3. INTERRELATION BETWEEN THE SUBSTANTIVE RULES OF JUS 

COGENS AND PROCEDURAL RULES
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4-2-4. LACK OF CONFLICT BETWEEN SUBSTANTIVE RULES OF JUS 

COGENS AND PROCEDURAL RULES?
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4-2-5. PROCEDURAL RULES UNIMPAIRED BY SUBSTANTIVE RULES OF 

JUS COGENS
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ratione personae, ratione materiae ratione temporis). 
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5. ACTA CONTRA JUS COGENS: AN EMERGING EXCEPTION

acta jure imperii
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6. CONCLUDING REMARKS
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